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Association Activities 


AT THE Stated Meeting of the Association, held on March 10, 
the following resolutions proposed by Phillip W. Haberman, Jr., 
Chairman of the Executive Committee, were unanimously 
adopted: 


WHEREAS, Criticism by certain members of the Bar of various decisions of 
the Supreme Court of the United States in the areas of civil rights and 
internal security has been widely interpreted as criticism of the Supreme 
Court itself by the organized Bar, 

Now, THEREFORE, be it 

ReEsoLvepD, that The Association of the Bar of the City of New York 
deplores and condemns any attempt to create or give impetus to any public 
impression that there exists an attack on the Supreme Court of the United 
States by the organized Bar; and be it further 

RESOLVED, that this Association, while defending the right of the profes- 
sion and indeed of all other citizens to criticize or comment on particular 
decisions, hereby declares that the Supreme Court of the United States is 
the keystone to our independent judiciary, which is the foundation of the 
Rule of Law in our country, and calls on all members of the Bar to sustain 
the independence of the Court as an institution and its authority to interpret 
the Constitution and the laws of the United States. 


At the same meeting Leander I. Shelley, Chairman of the 
Committee on Aeronautics presented a report on the Warsaw 
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Convention as amended by The Hague Protocol. ‘The following 
resolutions were adopted: 


Resoivep, that the Report of the Committee on Aeronautics of The 
Association of the Bar of the City of New York, dated January 15, 1959, on 
the Warsaw Convention as amended by The Hague Protocol be approved; 
and further 

REsoLveD, that in the opinion of this Association the prompt ratification 
of The Hague Protocol by this country amending the Warsaw Convention 
will be desirable and in the public interest, and that the President and 
Senate of the United States are hereby urged to take such steps as may be 
necessary to accomplish such ratification; and further 

RESOLVED, that the President and Senate of the United States be urged 
to take such steps as may be necessary or appropriate to have the Warsaw 
Convention amended to provide that any airline operating airplanes as to 
which the Warsaw Convention limits apply, which has a scheduled landing, 
or which lands in the United States or any of its possessions, territories or 
commonwealths shall not be entitled to the limits of liability of said con- 
vention or any amendment thereof, unless it proves that the ticket issued by 
it to any passenger injured or killed on any such flight has printed on the 
face thereof in contrasting legible type, in English, a legend reading: 

“This company’s liability for your injury or death is limited to 

rer ere (insert a figure either of $8300 or $16,584, whichever 
is appropriate at the time of the issuance of the ticket).” 


RESOLVED, that in the opinion of this Association it would be desirable 
and in the public interest for the appropriate governmental authorities to 
consider limiting the application of the Warsaw Convention and The 
Hague Protocol so that they will not apply to flights which both originate 
and terminate within the United States, and further 

RESOLVED, that the Chairman of the Committee on Aeronautics be author- 
ized to transmit copies of the foregoing Report of the Committee on 
Aeronautics and of this resolution to such Senate committees, Federal 
departments and officials, and other bodies and persons as he may deem 
appropriate. 


Two documentary films dealing with Supreme Court decisions 
were shown: “The Constitution and the Right to Vote” and 
“The Constitution: Whose Interpretation?” The films, part of a 
series of six, were produced by the Center for Mass Communica- 
tion. Professor Herbert Wechsler of the Columbia University 
Law School commented briefly on the films. 
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ANNOUNCEMENT has been made that the Young Lawyers Com- 
mittee is sponsoring “Flights to Europe” for members of the 
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Association and their wives. The fare for the round trip chartered 
flight on a TWA Super Constellation is $269. Flight #1 leaves 
Idlewild for London on July 2 and returns from Paris on July 25. 
Flight #2 leaves Idlewild for London on August 21 and returns 
from Paris on September 12. There is an optional tour available. 
Complete details can be obtained from Robert Coulson, Jr., 
Chairman, Young Lawyers Committee, 42 West 44th Street, New 
York 36. 
e@o 


At its February meeting the Executive Committee adopted the 
following resolution setting forth certain standards respecting 
the preparation and filing of amicus curiae briefs: 


“RESOLVED that the following statement of policy respecting the prepara- 
tion and filing of amicus curiae briefs on behalf of the Association is hereby 
adopted for the guidance of other committees of the Association: 


“1. The Executive Committee will not ordinarily approve the filing 
of an amicus curiae brief on behalf of the Association unless: 


“(a) the views of the Association have been specifically re- 
quested by the court; 


“(b) the question to be briefed directly affects the activities of 
the Association; 


“(c) the question to be briefed is one affecting members of 
the Bar in the conduct of their professional activities; 


“(d) the case is one of substantial public importance in which 
a brief on behalf of the Association is likely to add a material 
contribution to the presentation of counsel for the parties or for 
other amici. 


“g. Briefs may not be filed without specific prior authorization by 
the Executive Committee or by a subcommittee of the Executive 
Committee. In the absence of unusual and compelling circumstances, 
the Executive Committee will not consider a request for such author- 
ization unless the proposed brief itself (and not merely an outline 
or summary thereof) is submitted in advance of a regular meeting 
and circulated to the members for study prior to such meeting. The 
President or the Chairman of the Executive Committee may appoint 
a subcommittee of three members of the Executive Committee with 
power to act without awaiting a regular meeting of the Executive 
Committee. 


“3. A brief submitted for consideration should be accompanied by 
a short memorandum stating why, in the opinion of the submitting 
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committee, the Association should file it, and showing that the above 
criteria are satisfied. 

“4. Proposals to submit amicus curiae briefs should not be given 
publicity without the specific approval of the President or the Exec- 
utive Committee.” 

ar) 


A MEMBER of the Association has called to our attention the 
following excerpt from the “Memoir of Josiah Quincy 1744- 
1775, by his son, Josiah Quincy. ‘The memoir was published in 
Boston by John Wilson and Son in 1874. 


“Josiah Quincy, Junior, was an ardent Republican and hater of British 
tyranny. According to the foreword of the book he was of the same ilk as 
Adams, Otis, Hancock and Warren, and was of great help in the establish- 
ment of the American Republic. In addition, his activities, indirectly at 
least, helped incite events leading to the Boston Massacre. 

“In 1770 Quincy was asked to defend the British soldiers who had par- 
ticipated in the massacre, and most particularly, a Captain Preston, who 
was in command. Although Quincy had long been opposed to British rule 
and certainly to British tyranny, and although the people were crazed with 
hate for the British atrocities, Quincy decided to accept the defense along 
with John Adams. Quincy was made the brunt of a violent, brutal and 
salacious attack by the public. 

“As a result, Quincy’s father, Josiah Quincy by name, wrote to his son 
on March 22, 1770 (p. 26 of the Memoir). Part of this letter follows: 


‘My dear son, 

I am under great affliction at hearing the bitterest reproaches 
uttered against you, for becoming an advocate for those criminals 
who are charged with the murder of their fellow citizens. Good God! 
Is it possible? I will not believe it... 

‘I must own to you that it has filled the bosom of your aged and 
infirm parent with anxiety and distress, lest it should not only prove 
true, but destructive of your reputation and interest; and I repeat, 
I will not believe it, unless it be confirmed by your own mouth, or 
under your own hand. 

Your anxious and 
distressed parent, 


Josiah Quincy’ 
“Josiah Quincy, Junior, replied to his father in the classic letter which 
follows (p. 27 of the Memoir): 


‘Honoured Sir: 


‘I have little leisure, and less inclination, either to know or to take 
notice of those ignorant slanderers who have dared to utter their 
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‘bitter reproaches’ in your hearing against me, for having become 
an advocate for criminals charged with murder. But the sting of 
reproach, when envenomed only by envy and falsehood, will never 
prove mortal. Before pouring their reproaches into the ear of the 
aged and infirm, if they had been friends, they would have surely 
spared a little reflection on the nature of an attorney’s oath and 
duties;—some trifling scrutiny into the business and discharge of his 
office, and some small portion of patience in viewing my past and 
future conduct. 

‘Let such be told, Sir, that these criminals, charged with murder 
are not yet legally proved guilty, and therefore, however criminal, 
are entitled, by the laws of God and Man, to all legal counsel and 
aid; that my duty as a man obliged me to undertake; that my duty 
as a lawyer strengthened the obligation; that from abundant caution, 
I at first declined being engaged; that after the best advice, and most 
mature deliberation had determined my judgment, I waited on 
Captain Preston and told him that I would afford him my assistance; 
but, prior to this, in presence of two of his friends I made the most 
explicit declaration to him of my real opinion on the contests (as I 
expressed it to him) of the times, and that my heart and hand were 
indissolubly attached to the cause of my country; and finally that 
I refused all engagement, until advised and urged to undertake it, 
by an Adams, a Hancock, a Molineux, a Cushing, a Henshaw, a Pem- 
berton, a Warren, a Cooper and a Phillips. This and much more 
might be told with great truth; and I dare affirm that you and this 
whole people will one day rejoice that I became an advocate for 
the aforesaid ‘criminals’ charged with the murder of our fellow- 
citizens. 

‘I never harboured the expectation nor any great desire that all 
men should speak well of me. To inquire my duty, and to do it, is 
my aim. Being mortal, I am subject to error; and, conscious of this, 
I wish to be diffident. Being a rational creature, I judge for myseif 
according to the light afforded me. When a plan of conduct is formed 
with an honest deliberation, neither murmuring, slander, nor re- 
proaches move. For my single self, I consider, judge, and with reason 
hope to be immutable. 

‘There are honest men in all sects,—I wish their approbation;— 
there are wicked bigots in all parties,—I abhor them. 

‘I am, truly and affectionately, your Son, 


Josiah Quincy, Jr.’” 
e@o 


PROFESSOR ERIK STEIN of the School of Law, University of Michi- 
gan, was the guest of the Committee on Foreign Law, James N. 
Hyde, Chairman. Professor Stein discussed with the Committee 
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a study, which is being prepared under his editorship, on the 
European Common Market Community. 


o@o 


THE ANNUAL Art Exhibition will open on April 21 under the 
auspices of the Committee on Art, Edmund T. Delaney, Chair- 
man. James Johnson Sweeney, Director of the Guggenheim Mu- 
seum, will act as advisor to the Art Exhibition Committee. The 
Subcommittee in charge of the exhibition is: John D. Kernan, 
Jr., Chairman, Samuel Ross Ballin, William C. Cannon, Gene- 
vieve Lam Fraiman, Allan A. Masur, Harold Riegelman and 
Paul R. Shaw. 
e@o 


EARL B. SCHWULST, Chairman of the Commission on Race and 
Housing and Davis McEntire, Research Director for the Com- 
mission, were the guests of the Subcommittee on Housing of the 
Committee on Municipal Affairs, Joseph D. McGoldrick, Chair- 
man. William H. Delano is Chairman of the Subcommittee. The 
Subcommittee discussed with its guests what could be done to 
help implement the report recently issued by the Commission 
entitled “Where Shall We Live?” 


°e@o 


‘THE FOLLOWING programs have been recently sponsored by sec- 
tions of the Committee on Post-Admission Legal Education, 
Ernest A. Gross, Chairman: 

Section on Taxation, Milton Young, Chairman: “Collapsible 
Corporations” by Frederick Gelberg, and “Losses on Small Busi- 
ness Stock” by Hubert J. De Lynn. 

Section on Corporate Law Departments, E. A. Hugill, Jr., 
Chairman: “Corporate Counsels’ Role in Labor Matters” by 
Laurence I. Wood, Labor and Government Relations Counsel, 
General Electric Company and Harry S. Benjamin, Jr., General 
Motors Corporation. 

Section on Trade Regulation, Edward L. Rea, Chairman: 
“Obtaining Evidence in Antitrust Cases” by Marcus A. Holla- 
baugh, former Chief, Special Litigation Section, Antitrust Divi- 
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sion, Department of Justice and “Pre-Trial Procedure in Large 
Antitrust Cases” by Victor K. Kramer, former Chief, General 
Litigation Section, Antitrust Division, Department of Justice. 

Section on Litigation, Paul W. Williams, Chairman and Sec- 
tion on Taxation, Milton Young, Chairman: “The Trial of a 
Tax Court Case” by Carbery O’Shea. 

Section on Wills, Trusts and Estates, Joel Irving Friedman, 
Chairman: “Use of Revocable Trusts in Estate Planning” by 
Elmer L. Fingar, Vice-President & Senior Trust Officer, National 
Bank of Westchester. Edward R. Finch, Jr. reviewed the recent 
decisions in the New York Law Journal. 

The Special Committee on Military Justice, Abraham S. 
Robinson, Chairman: “Proposed Amendments to the U. S. Code 
of Military Justice” by Major General Reginald C. Harmon, 
Judge Advocate General of the United States Air Force. 
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NORTHWESTERN University School of Law will offer this summer 
its Second Annual Short Course for Defense Lawyers in Criminal 
Cases. The Course will run from July 20 to July 25. 

Following the Course for Defense Lawyers, Northwestern will 
offer its Fourteenth Annual Short Course for Prosecuting Attor- 
neys for the five day period August 3-8. Attendance fee is $100. 
Further information may be obtained from Professor Fred E. 
Inbau. 




























The Calendar of the Association | 
for April and May 


(as of March 24, 1959) 


April 1 Meeting of Section on Wills, Trusts and Estates 
Dinner Meeting of Committee on Legal Aid 
Dinner Meeting of Special Committee on Atomic Energy 


April 2 Meeting of Joint Medical-Legal Committee 


April 6 Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Committee on Labor and Social Secur- , 

ity Legislation 
Meeting of Committee on the Domestic Relations Court 


April 7 Meeting of Committee on State Legislation 


April 8 Dinner Meeting of Executive Committee 
Meeting of Section on Trade Regulation 


April g Dinner Meeting of Committee on the Bill of Rights 


April 13 Meeting of Special Committee to Cooperate with the Fam- 
ily Part of the Supreme Court of New York County 
Dinner Meeting of Committee on Federal Legislation 


April 14 Meeting of Section on Banking, Corporation and Business 
Law 
Dinner Meeting of Committee on Courts of Superior Juris- 
diction 
Dinner Meeting of Committee on Copyright 
Meeting of Committee on State Legislation 
Dinner Meeting of Committee on Admiralty 


April 15 Meeting of Committee on Admissions 
Dinner Meeting of Committee on Trade Marks and Unfair 
Competition 
Meeting of Committee on Foreign Law 
Dinner Meeting of Committee on Municipal Affairs 
Meeting of the Committee on the Judiciary 


April 20 Meeting of Library Committee 
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April 21 

i April 28 

May 4 

) 
May 5 
May 6 
May 7 

} May 12 
May 13 
May 14 
May 15 
May 18 
May 19 
May 20 
May 21 
May 26 
May 27 
May 28 








CALENDAR 


14th Annual Art Exhibition—Opens 4:30 P.M. 


Meeting of Committee on Arbitration 


Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Committee on Medical Jurisprudence 
Art Show Dinner 


Dinner Meeting of Committee on Insurance Law 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Legal Aid 
Annual Meeting of Association 


Dinner Meeting of Committee on Trade Marks and Unfair 
Competition 


Thirteenth Annual Association Night 
Thirteenth Annual Association Night 


Meeting of Library Committee 
Meeting of Section on Jurisprudence and Comparative Law 
Dinner Meeting of Committee on Federal Legislation 


Dinner Meeting of Committee on Municipal Affairs 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on International Law 
Dinner Meeting of Committee on Foreign Law 
Dinner Meeting of Committee on the Bill of Rights 


Dinner Meeting of Committee on Aeronautics 
Meeting of Committee on Arbitration 
Meeting of Section on Trade Regulation 


Meeting of Section on Banking, Corporation and Business 
Law 








The President’s Letter 


To the Members of the Association: 


I hope that all our members will read the resolutions which 
were adopted at the Stated Meeting on March 10, which call 
on all members of the Bar to sustain the independence of the 
Supreme Court as an institution and its authority to interpret 
the Constitution and the laws of the United States. These resolu- 
tions, which are printed elsewhere in this number of THE RECORD, 
were sponsored by the Executive Committee and ably presented 
by Mr. Haberman, its Chairman. They were warmly endorsed 
by Whitney North Seymour, our distinguished past President 
and the President-Elect of the American Bar Association. I am 
confident that these resolutions represent the views of our mem- 
bership, as well as those of the overwhelming majority of the Bar. 
As I said at the Stated Meeting when these resolutions were 
adopted: 

“The resolutions just adopted reflect great credit on our Asso- 
ciation. It is of course essential that all lawyers sustain the integrity 
of the Supreme Court, which, in accordance with our Constitu- 
tion, is the keystone of the Rule of Law as cherished in our coun- 
try. I have noted that much of the recent criticism of the Court 
stems from its decisions on internal security. Some of this criticism 
appears to be based on fear of Communist infiltration. We must 
be careful not to have a revival of the hysteria of a few years ago 
when it was so often said that many people believed that our 
Government was honeycombed with Communists. This was not 
true then, and it is not true now. Such hysteria leads us to all 
kinds of inconsidered action where we even approach the point 
where in fighting Communism we find ourselves imitating it. 

“We are, of course, engaged in a bitter ideological struggle all 
over the world. Our strongest weapon is our system and our 
institutions. Let us not run the risk of being engulfed in 
a Maginot Line of internal security. On the contrary, let us 
prove our system to the world, and this requires faith in our 
countrymen. 
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“It is true that it is not sufficient to accept the rights of citizen- 
ship without meeting the duties of citizenship. In this most un- 
usual period in our history, we read much too much of politics 
as usual; patronage as usual; favoritism and nepotism as usual; 
corruption and racketeering as usual; tax evasion as usual. In 
these difficult times I wonder how many people become dis- 
illusioned or cynical by this term, ‘as usual.’ 

“The duty of the Bar is clear—We must uphold the Constitu- 
tion in accordance with our solemn oath and we must uphold 
the independence of the Supreme Court as the interpreter of our 
Constitution. We must see to it that all men in our country— 
yes, even including Communists—are accorded due process of 
law. These constitute the hallmark of the Rule of Law. It is our 
Rule of Law which is respected and admired in the uncommitted 
areas of the world and which may well be the margin of victory 
in the great struggle in which we are engaged. Your action tonight 
will do much to sustain it.” 


THE PRESIDENT’S LETTER 


Dupb.ey B. BonsaAL 
April 16, 1959 














Rule 133 of the Securities 


and Exchange Commission 


By MANUEL F. CoHEN 


I am very happy to be here tonight to tell you something about 
the thinking that has gone into the proposal to amend Rule 133 
under the Securities Act of 1933. Before going much farther, how- 
ever, it is necessary to inform you that the Securities and Exchange 
Commission, as a matter of policy, disclaims responsibility for 
any private publication by any of its employees. The remarks I 
shall make here are mine. They do not necessarily represent the 
views of the Commission or of my colleagues on the staff of the 
Commission. 

I wish also to take this opportunity to thank Mr. Feldman and 
the other members of your Committee on Administrative Law 
for the thoughtful and helpful letter of comment on the proposed 
amendment. I believe it fair to say that all of the changes sug- 
gested have merit, and they have been carefully studied. Some of 
you may be interested in learning something about the other 
comments received by the Commission. However, it seems appro- 
priate first to review the genesis and history of the doctrine that 
is now Rule 138 for the benefit of the few here tonight to whom 
it may not be familiar. 

Administration of the Securities Act of 1933 (approved May 
27, 1933) was originally assigned to the Federal Trade Commis- 
sion. When the question first arose whether the submission to 
stockholders of a plan for merger or consolidation was subject to 
the registration provisions of the Act, it was answered in the 
affirmative. And, in Release No. 167, announcing, as of May 16, 
1934, the adoption of Form E-1, the registration form for securi- 
ties issued, sold, or modified in a reorganization, the Federal 


Editor’s Note: Mr. Cohen, who is Chief Counsel of the Division of Corporation 
Finance of the Securities and Exchange Commission, delivered this address under 
the auspices of the Section on Banking, Corporation and Business Law, John R. 
Raben, Chairman, and the Section on Administrative Law and Procedure, Leslie 
H. Arps, Chairman. 
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Trade Commission stated that a “sale” is “involved in the sub- 
mission of a plan or agreement for reorganization . . . when an 
opportunity to assent or to dissent or withdraw from a plan or 
agreement for reorganization is given on such terms that a person 
so assenting or failing to dissent or withdraw within a limited 
time will be bound, so far as he personally is concerned, to accept 
such securities, .. .” 

“Reorganization” was in turn defined to include a merger, 
consolidation and other transactions of the character described 
in Rule 133. About two weeks earlier, on or about May 1, 1934, 
a special committee of the American Bar Association had sub- 
mitted to the Commission a report which recommended com- 
plete revision of the Act. Certain amendments were offered, pend- 
ing a thoroughgoing revision, including a suggestion to “broaden 
this exemption [Section 4 (3) (now Section 3 (a) (g)] to include 
the issuance of securities to holders of securities of all persons 
which are parties to a reorganization (including a merger or 
consolidation).”? It was also recommended that securities issued 
in such exempt transactions be treated as exempt securities so 
that it would be clear that offers of the securities in subsequent 
transactions would be exempt. A similar recommendation for 
amendment of the statute was submitted in 1935 after Section 4(3) 
had become Section g (a) (g) without adoption of the changes 
earlier recommended.” However, in November, 1934, the Securi- 
ties and Exchange Commission, which by this time had succeeded 
to the job of administering the Act, had determined not to object 
to consummation of at least two corporate combinations without 
prior registration under the Act. One of these involved a merger 
and the other consolidation. 

The basis for these decisions was articulated on September 19, 
1935, in an amendment of Form E-1 which indicated that the 
Commission deemed “‘no sales to stockholders of a corporation 
to be involved when pursuant to statutory provisions or provi- 


1 Report of the Special Committee of the American Bar Association on Amend- 
ments to the Securities Act of 1933 (1934) at p. 7. 

2 Report of the Special Committee to the American Bar Association on Amend- 
ments to the Securities Act of 1933 (1935) at p. 5. 
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sions contained in the certificate of incorporation, there is sub- 
mitted to a vote of such stockholders a proposal for the transfer 
of assets of such corporation to another person in consideration 
of the issuance of the securities of such other person, or a plan or 
agreement of a statutory merger or consolidation, provided the 
vote of a required favorable majority” would operate to author- 
ize the transaction and bind all stockholders except for appraisal 
rights of dissenters. These provisions continued in effect until 
1947 when the Commission announced the repeal of Form E-1.4 
Despite repeal of the Form, the view expressed in the Note was 
continued as a matter of administrative interpretation until 1951 
when it was decided that in fairness to industry, since the inter- 
pretation was in fact being followed, the protection afforded by 
a rule was justified. Before dealing with certain events leading 
to this decision, it is important to understand the distinction 
which must be drawn between the so-called “‘no-sale” theory and 
what is popularly referred to as the “no-sale” rule. The distinc- 
tion is vital to an understanding of the entire problem. 

The Commission’s briefs in the Leland Stanford® case in 1941 
and 1943 had urged two propositions upon the court: (1) the 
“no-sale” theory, that is, that the consolidation in that case did 
not involve a “sale” within the meaning of the definition of that 
term in Section 2(3) for any purpose under the Act; and (2) even 
though the Court might not agree with this proposition that the 
“no-sale” rule which was then embodied in the Note to Form E-1 
was limited by its terms to questions as to the application of the 
registration provisions of the Act to the transactions of submis- 
sion.and consummation of mergers, consolidations and similar 
plans and, therefore, could properly be relied upon as making 
registration unnecessary. It was further expressly stated in these 
briefs that, while reliance on the “no-sale” registration rule in 
the Note afforded protection from civil liability under Section 
12(1) of the Act because of failure to register, if the Court did not 


3 Securities Act Release No. 493 (September 19, 1935). 

4 Securities Act Release No. 3211 (April 14, 1947). 

5 Leland Stanford Junior University v. National Supply Co., 46 F. Supp. 389 
(N.D. Cal., 1942), rev’d., 134 F. 2d 689 (C.A. 9, 1943), cert. den., 320 U.S. 773 (1943): 
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agree with the “no-sale” thedry, the rule would provide no pro- 
tection under Section 19 from the anti-fraud, civil and criminal 
liability provisions of Sections 12(2) and 17. 

The Court of Appeals decided the case on other grounds and 
then referred to the Commission’s arguments in phraseology 
which, it is generally urged, suggests that the Court accepted the 
“no-sale” theory. Following this discussion, the distinctions be- 
tween the rule and the theory, so ably argued in our briefs, and 
their implications apparently were not fully appreciated, or were 
glossed over. At least I have found no evidence that they received 
very much attention until much later. 

In 1951, one of our Regional Administrators advised that he 
had received complaints regarding certain mergers brewing in 
his area. He referred to the repeal of Form E-1 in 1947 and sought 
instructions whether it was appropriate to investigate these mat- 
ters since the anti-fraud provisions of Section 17 related only to 
“sales.”” About this time a case had also arisen under Section 16(b) 
of the Securities Exchange Act of 1934 in which one issue was 
whether the acquisition of securities in a merger could be treated 
as a purchase and matched with a sale of these securities within 
6 months.® 

The Commission determined to appear in the Section 16(b) 
case amicus curiae to urge that a “purchase” within the meaning 
of Section 16(b) had taken place and that the “no-sale” theory 
which had been raised by way of defense had no application 
under the 1934 Act. The Commission at the same time directed 
the staff to draft a rule under Section 16(b) which would restrict 
the recoverability of profits in certain types of exchanges involved 
in mergers and related transactions.‘ The Commission also 
directed that the Regional Administrator be advised that the 
position previously reflected in the Note to Form E-1, which had 
been rescinded, should not be construed as in any way limiting 
the Commission’s jurisdiction under Section 17 of the Act or 
Section 10 of the Securities Exchange Act of 1934. Ultimately, 


6 Blau v. Hodginson, 100 F. Supp. 361 (S.D. N.Y., 1951). 
7 See Rule 16b-7 under the Securities Exchange Act of 1934. 
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the Commission determined to express the administrative inter- 
pretation in a rule which would make clear that the submission 
and consummation of mergers and similar transactions are 
deemed not to involve an offer or sale for purposes of Section 5, 
only.§ Rule 133 in essentially its present form, was adopted on 
August 2, 1951.° 

In 1956 the Commission announced that it had under con- 
sideration a proposal to revise Rule 133 to provide affirmatively 
that transactions of the character described in the Rule involve 
the offer and sale of securities.1° Following a public hearing held 
in January, 1957,'! the Commission announced that it was defer- 
ring action on the proposal pending further study.’ 

In April, 1957, in its Opinion in the Sweet Grass case and in 
October, 1957, in the Schering-White release,'* the Commission 
discussed the scope and limitations of Rule 133. In substance, the 
Commission indicated that (zr) Rule 133, where applicable, 
merely provides that registration of securities, and presentation 
of a prospectus to the security holders, is not required in connec- 
tion with the submission of a plan of merger or other transaction 
specified in the rule and the receipt of securities in consumma- 
tion of the plan, (2) this does not mean that the securities issued 
in such a plan are “free” securities which need not be registered 


8It is interesting to note that two early expressions by the Commission fre- 
quently cited as support for the “no-sale” theory are in fact limited to the “‘no-sale” 
rule. ““The Commission has interpreted the Act as not requiring registration in 
such situations. . . . The Commission felt that the language and structure of the 
Act pointed to this result.” Report of the Securities and Exchange Commission 
on Proposals For Amendments to the Securities Act of 1933 and the Securities 
Exchange Act of 1934 (1941) at p. 25. See also SEC Report on the Study and Investi- 
gation of the Work, Activities, Personnel and Functions of Protective and Reor- 
ganization Committees, Part VII, p. 249, n.172 (1938). 

® Securities Act Release No. 3420. The rule was amended after enactment of 
the Internal Revenue Act of 1954. Securities Act Release No. 3522 (1954). Certain 
other transactions, such as distributions of stock dividends, are not deemed to 
involve a sale within the meaning of Section 5. Securities Act Release No. 929 (1936). 

10 Securities Act Release No. 3698, (October 2, 1956). 

11 Securities Act Release No. 3728, (December 17, 1956). 

12 Securities Act Release No. 3761, (March 15, 1957). 

13 Great Sweet Grass Oils Limited and Kroy Oils Limited, 37 SEC 683 (1957), 
affirmed per curiam sub nom. Great Sweet Grass Oils Limited v. S.E.C., 256 F. 2d 
893 (C.A. D.C., 1958). 

14 Securities Act Release No. 3846, (October 10, 1957). 
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insofar as subsequent offers and sales of such securities are con- 
cerned; that is, that registration would be required for any sub- 
sequent offer and sale unless such activity were limited to casual 
sales by noncontrolling security holders which might fairly be 
described as trading transactions not involving a distribution or 
unless other exemption were available, and (3) Rule 133 provides 
no exemption from the registration and prospectus requirements 
of the Act with respect to any public distribution of the securities 
received by a security holder who might be deemed to be a statu- 
tory underwriter. 

Reference was also made to the language in the opinion of the 
United States District Court for the Southern District of New 
York, in S.£.C. v. Micro-Moisture Controls, Inc., that Rule 133 
is not applicable to an exchange of assets for stock which is but 
a step in the major activity of selling the stock.® 

Early in the Spring of 1958, the Commission directed three of 
its principal staff officers to undertake a detailed study of the 
matter, including all relevant materials and prior positions taken 
by the Commission and the staff, and the views expressed in 
response to the Commission invitation for comment on the 1956 
proposal and otherwise. A summary of the conclusions and rec- 
ommendations contained in the resulting report appears in the 
published announcement of the proposed amendment of Rule 
133.17 

Restated briefly, the proposal would retain the present rule 
that registration is not required with respect to the submission 
to security holders and consummation of transactions specified 


15 See also Intermountain Petroleum, Inc., (Securities Exchange Act Release 
No. 5753, August 11, 1958) and North American Resources Corp., (Securities 
Exchange Act Release No. 5756, August 20, 1958). 

16 148 F. Supp. 558 (S.D. N.Y., 1957). This opinion was written in connection 
with the issuance of a preliminary injunction. On March 31, 1958, the Court issued 
its Findings of Fact and Conclusions of Law supporting the entry of a permanent 
injunction upon the ground that the stock sold to the public was the stock of 
persons in a control relationship with the issuer and that certain of the defendants 
acted as underwriters in the sale of such stock. S.E.C. v. Micro-Moisture Controls, 
Inc., 167 F. Supp. 716 (S.D. N.Y., 1958) appeal pending. 

17 Securities Act Release No. 3965 (September 15, 1958). Time extended for 
submitting comments. (Securities Act Release No. 3990, November 4, 1958). 
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in the rule. Additional provisions would make clear that subse- 
quent transactions in the securities so issued are not necessarily 
free of registration; that any person in a control relationship with 
a constituent corporation, as defined, who takes securities in the 
merger transaction with a view to their distribution is deemed 
to be an underwriter, thus requiring prior registration, except 
with regard to certain limited transactions defined as not amount- 
ing to a distribution; and that, if the issuer arranges for a public 
distribution of shares issued in the merger (whether or not limited 
to shares of persons in a control relationship to a constituent cor- 
poration), prior registration is required. 

I turn now to the comments on the pending proposal. 

For the statistically minded I should first mention that 27 let- 
ters were received. Most submitted one or more suggestions or 
raised some question of interpretation. Many caught drafting 
bugs. Each was helpful and we are grateful to all who so gener- 
ously gave of their time and experience to assist us in the difficult 
task of drafting a workable rule. 

Comments were submitted by 15 law firms, eight of which gen- 
erally opposed the proposal. Seven favored it or were inclined to 
accept it as reasonable. At least one of those who agreed with the 
proposal nevertheless questioned the premises and rationale. In 
addition to the letter from your Committee, two other associa- 
tions of lawyers commented. An American Bar Association com- 
mittee opposed the proposed amendment and a committee of 
the New York County Lawyers Association submitted a neutral 
comment. One stock exchange, two mining associations and two 
other professional organizations commented. One letter was re- 
ceived from a firm in the securities business, and three from issu- 
ers in some phase of the oil business. Apart from the lawyers and 
the bar associations, only the letter of one of the mining associa- 
tions indicated an overall view as to the proposed amendment. 
It opposed the proposal. 

I shall not here attempt to restate or to respond to all of the 
comments made. They are a matter of public record and you 
can obtain copies of them if you wish. It may be helpful to note 
some of the more important general comments submitted and 
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questions raised so that you may consider them in the context of 
my remarks upon the proposed amendment. 

Approval was indicated of the Commission’s attempt to crystal- 
lize and to codify its views. Some commentators noted in this 
connection, apparently with approval, that the proposed amend- 
ment does not go as far as certain of the statements contained in 
the Great Sweet Grass opinion or the Schering-White release 
seemed to indicate. It was suggested that the rule be reviewed 
after a year and views then be solicited as to its operation and 
effect. Others wished to withhold final comment until they have 
had an opportunity to review the proposed form permitting 
use of a proxy statement as the major part of the registration 
statement. 

Question was raised whether the proposed rule was fairly with- 
in the rule making authority of the Commission and whether, 
in fact the proposal does not amount to an attempt to amend the 
Act. It was stated that the proposal is unnecessary to carry out 
the Commission’s purpose to prevent improper evasion of the 
registration provisions of the Act and that existing authority and 
court decisions afford ample basis for preventing abuses. More 
concretely, it was questioned how transactions which are deemed 
not to constitute “‘sales” to security holders for the purposes of 
Section 5 can nevertheless be deemed to be “purchases” for some 
other purpose; how “purchases” by security holders can be 
deemed to be purchases for the purpose of determining whether 
the security holders are “underwriters” only in the case of secur- 
ity holders who are in control of a constituent corporation; and 
how resales of a given number of shares of a successor corporation 
by a controlling security holder of a constituent corporation can 
be said to represent a “distribution” when resales of a much 
larger number of shares of the same class even immediately after 
the same corporate transaction by a non-controlling stock- 
holder of the successor corporation would be said not to be a 
“distribution.” 

I hope tonight to provide acceptable answers to some of these 
questions. Time does not permit me to address myself to all of 
them. Before undertaking this task I wish to dispose of one mat- 
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ter. While the proposed amendment does not deal specifically 
with the question whether a transaction subject to registration 
results from the distribution to its shareholders of stock received 
by a company upon the sale of its assets to another company in a 
transaction within Rule 133, it is posited upon the proposition, 
which we thought well settled and generally known, that such a 
distribution does not involve a “‘sale’’ requiring prior registra- 
tion. Some of you sought reassurance on this point. 

The considerations which have given rise to the Commission’s 
desire to specify with clarity the meaning and the limitations of 
the “‘no-sale” rule are well known. Some of you may have been 
in this hall about a year ago when the Director of the Division 
of Corporation Finance of the Commission, my boss, Mr. Byron 
D. Woodside, and Mr. Arthur H. Dean used this platform to dis- 
cuss Rule 133 and Section 3(a) (9) of the Act. You may recall the 
remarks then made by each of these gentlemen. I hope you will 
forgive me, however, if I use some of Mr. Woodside’s words to 
set the tone for the staff approach to this aim. Mr. Woodside said 
on January 14, 1958: 

“It seems clear that, whatever the scope of the theory underlying the orig- 
inal version of the rule, the purpose of Rule 133 was to limit its operations to 
the mechanics of soliciting and securing the action of security holders and the 
issuance of the security in the Rule 133 transaction itself for purposes of Sec- 
tion 5 of the Act.18 It does not purport to deal with subsequent transactions 
or other actions by stockholders, nor to provide that there cannot also be 
activities, negotiations and conduct on the part of an issuer and other persons 
in connection with a merger negotiation (including stockholders who may 
have voted for or against the merger or not have voted at all) which might 
raise a question as to the need for registration with respect to a public dis- 


tribution of a security by persons receiving such security pursuant to the 


terms of the merger. 
* * * 


“If securities issued in a Rule 133 transaction should be regarded as ‘ex- 
empted’ securities, Sections 4 and 5 may be ignored entirely. Under these 


18 “In 1952, the Commission ruled that Rule 133 would not operate to relieve 
an issuer of the necessity of qualifying an indenture under the Trust Indenture 
Act of 1939. In this connection, consideration was given to the interrelations of 
the two statutes and the express purpose of the 1951 restatement of the rule.” 
[Reference should also be made to the opinion in the DuPont case under the 
Investment Company Act of 1940, 34 S.E.C. 531 (1953), in which the Commission 
expressly overruled its earlier application of the “no-sale” doctrine to Section 17 
of that Act. See Phoenix Securities Corporation, g S.E.C. 241(1941)]}. 
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circumstances, the witness in an investigation of possible violation of Section 
5 might with considerable confidence assert that his stock, being merger stock, 
was ‘free’ stock. 

“If, however, the rule merely provides a means of escaping registration for 
the transaction of merger and should therefore be viewed as tantamount to a 
‘transaction’ exemption, it would seem to follow that consideration must be 
given to Section 4(i) and Section 5 with respect to any contemplated public 
distribution following the merger.”!® 


Since that time a very considerable amount of additional 
research has been made. The legislative history of the statute has 
again been traced minutely. Prior utterances by the Commission, 
its members and employees, past and present, have been further 
reviewed. Comments, arguments, petitions and other materials 
in the Commission’s files and in the literature, lay and legal, have 
once more been combed. Relevant definitions and interpreta- 
tions, current at the time of enactment of the Securities Act and 
since, have been carefully considered. Many items in this vast 
amount of material are persuasive that the Congress did not 
intend to exclude entirely from the ambit of the statute securities 
issued in merger and similar transactions.*° The legislative his- 
tory also reveals, however, that the specific question as to mergers 
and consolidations was presented to the Congress late in the leg- 
islative consideration of the original bills.” It has been suggested, 
therefore, that the question whether the operative and liability 
provisions of the Act could fairly and effectively be brought to 
bear, in the event registration were deemed a requisite to the 
submission and consummation of a plan of merger, was perhaps, 
not fully explored at that time. It has also been suggested that 
the Congress may have left this problem, as it did others, to be 
worked out by the Commission pursuant to rule making power 


19 Address at The Association of the Bar of the City of New York by Byron D. 
Woodside, Mergers, Consolidations and the SEC with Particular Emphasis on 
Rule 133 and Section 3(a)(9) of the Securities Act of 1933 (January 14, 1958) at 
pp. 7-8 (mimeo.). 

20 “Reorganizations carried out without such judicial supervision possess all 
the dangers implicit in the issuance of new securities and are, therefore, not exempt 
from the Act. For the same reason the provision [Section 4(3)] is not broad enough 
to include mergers or consolidations of corporations entered into without judicial 
supervision.” H.Rept. No. 85, 73d Cong., 1st Sess. (May 4, 1933) at p. 16. 

21 See note 27, infra. 
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to achieve a result consistent with the broad statutory objectives. 
It does seem consistent with the Congressional intention, as 
reflected in the provisions of Sections 3 (a) (g) and 3(a) (10) (then 
Section 4(3)), the so-called reorganization provisions of the Act, 
and in the provisions of Section 4(1), to suggest that, while reg- 
istration was not intended for the mechanics of mergers, they 
were to be subject to the anti-fraud provisions of the Act, and 
that freedom from registration for subsequent transactions in 
the securities had to be bottomed upon exemptions relevant and 
appropriate to those transactions. The first part of this conclu- 
sion, I hasten to admit, requires the finding of a “sale.” 

The staff report rejected the view that the issuance of securities 
in Rule 133 transactions does not involve a Securities Act sale 
for any purpose for a number of reasons. It was testified in the 
hearings on the original bills that the term “sale” was taken as 
nearly as possible from the then current Uniform Sale of Securi- 
ties Act.?? The definition in Section 2(3) of the Act and the defini- 
tion contained in the Uniform Act, adopted in October, 1929,” 
and reapproved after minor changes in 1930,74 are remarkably 
similar. The Uniform Act also included in Section 5 under the 
caption “Exempt Transactions” the following: 


“The transfer or exchange by one corporation to another corporation of 
their own securities in connection with a consolidation or merger of such 


“ 


corporations.”’25 


This followed the pattern of the Blue Sky laws. I do not believe 
that any state then excluded mergers or consolidations from the 
definition of “‘sale” although a majority of the states treated them 
as exempt transactions. The situation is not much different 
today.”® 


22 Hearings before the Committee on Banking and Currency, U. S. Senate, 73d 
Cong., ist Sess., on S. 875 (April 3, 1933), p-. 76. 

23 Handbook, Proceedings of National Conference of Commissioners on Uni- 
form State Laws (1929) at p. 173. 

24 Handbook, Proceedings of National Conference of Commissioners on Uni- 
form State Laws (1930), p. 233. 

25 Ibid., Section 5, paragraph (f), at p. 181 (1929) and p. 243 (1930). 

26“Thirty-odd statutes exempt some or all of the corporate events specified 
{in Rule 133], although the exemption is occasionally conditioned on some sort 
of filing.” Loss & Cowett, Blue Sky Law (Little, Brown & Company, 1958) at p. 346. 














SECURITIES AND EXCHANGE COMMISSION 173 


I have already adverted to the fact that the Congress had before 
it a proposal, specifically concerned with mergers, submitted by 
counsel for the Investment Bankers Association of America.** 
While our records are not clear, it appears that a memorandum 
was submitted on or about April 18, 1933, after the hearings had 
been concluded. The proposal, which took the form of a substitute 
for the original provision of what is now Section 3(a) (g) and 
Section 3 (a) (10), and the reasons for it were: 


“,,. the present exemption in behalf of corporate reorganizations needs to 
be clarified to include those cases where the reorganization involves the or- 
ganizing of a new company or the binding together of several new companies. 
The definition of reorganization used by the Federal Income Tax Law is a 
precedent. 

“Therefore, to cover both of the above features, we propose a substitute 
provision for subsection (d), as follows: 


““(d). .. the distribution of securities issued under a merger or consoli- 
dation, or reorganization or recapitalization by a corporation or cor- 
poration party thereto or formed pursuant thereto or in connection 
therewith... .”” 


Apart from these and earlier references to legislative and other 
indications, there is serious question on theoretical grounds 
whether the accepted rationale for the view that a “sale” within 
the meaning of the Act is not involved in the submission, voting 
upon and consummation of a merger or similar transaction, is 
justifiable. The staff report refers, in part, to this matter as 
follows: 


“The ‘no sale theory’ has been based on the rationale that a merger and 
the other types of transactions specified in Rule 133 are essentially corporate 
acts and there is absent the volitional act on the part of the individual stock- 
holder required for a ‘sale’ in the generally accepted meaning of that term. 
The basis of this theory is that the exchange or alteration of the stockholder’s 
security occurs not because he consents thereto but because the corporate 
action, authorized by a specified majority of the interests affected, converts his 
security into a different security.{This approach, in our view, overlooks the 
substance of its transaction and ignores the fundamental nature of the re- 
lationship between the stockholders and the corporation and between stock- 
holders. It does not seem to us that the mere fact that the relationships are in 





27 This was in the form of a memorandum entitled “Senate Bill 875, Securities 
Bill (Reprint No. 3) Proposed Amendments, Submitted by Counsel For The Invest- 
ment Bankers of America.” 
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part controlled by statutory provisions of the state of incorporation must as 
a matter of law preclude the application of the broad concept of sale as con- 
tained in Section 2(3) for all purposes. 

“The concepts of ‘offer’ and ‘sale’ in Section 2(3) are broader than the com- 
mercial or common-law contractual meanings of these terms and embrace 
situations which would not be regarded as sales in the commerciail sense . . . 


x x *x 


“Transactions of the character described in Rule 133 do not, as is often 
urged, occur solely by operation of law and without the element of individual 
stockholder volition. On the contrary, the common law and statutory law 
recognize that mergers and similar transactions are possible only within the 
framework of the contractual relationships between the corporation, the state 
and the individual stockholders . . . 


ae XK a 


“. .. The ‘operation of law’ of the merger transaction merely reflects the 
fact that when, pursuant to a provision of the contract (whether so stated in 
the charter or in the state law or constitution) made when he acquired his 
shares, a specified majority of his fellow shareholders have, in the exercise of 
their individual discretion, approved a certain type of corporate reorganiza- 
tion, such regrganization is effected ‘by operation of law’ which is a term of 
his contract{ In hard fact, however, only the shareholder who voluntarily ac- 
cepts the new security or who negligently fails to avail himself of the alterna- 
tive right to cash payment, and may be deemed therefor to have assented, is 
‘bound’ by the action of the majority. 


ak *x ca 


“It seems basic that the stockholder faced with a Rule 133 proposal must 
decide on his own volition whether or not the proposal is one in his own best 
interests. He is bound by his own action or failure to act. Every merger in- 
volves an attempt to dispose of a security—there is an attempt to place a new 
security in the hands of at least some of the shareholders to whom the pro- 
posal is made. Assuming a public offering, the only other problem one faces 
is whether or not the disposition is one for ‘value.’ In voting for a consolida- 
tion or for a merger, the shareholder of a disappearing corporation is giving 
up valuable existing rights in that company, certainly value within the mean- 
of Section 2(3). Should shareholders dissent, in compliance with statutory 
procedure, they generally command cash payment. Where the right to de- 
mand an appraisal exists, the stockholder who votes for the plan voluntarily 
gives up that right. Thus, where there is an acceptance of the offer by a 
shareholder either specifically by an affirmative vote, or by implied assent 
through neglect to assert other rights, there is certainly a sale in the Securi- 
ties Act sense. 

a * * * 


“We believe that the transactions covered by Rule 133 are not excluded 
from the term ‘sale’ as defined in Section 2, and we see no reason why as a 











SECURITIES AND EXCHANGE COMMISSION 175 


matter of statutory construction or policy the Commission should take any 
position which might foreclose or prejudice any rights which a person might 
have under Section 12(2) or 17 in a transaction of the type specified in the 
rule.” 


Having reached this conclusion the question properly arises 
why the staff proposal does not recommend outright repeal of 
Rule 133. After detailed analysis of the provisions, definitions 
and requirements of the operative provisions of the Act, as well 
as the civil liability provisions, it was concluded that the existing 
rule represents a reasonable interpretation of the Act in the 
application of the procedural provisions of Section 4 and Section 
5 to merger and similar transactions; that it is not inconsistent 
with the broad purposes of the Act; and that it represents a 
proper exercise of the Commission’s rule making authority. 

Section 2(3), by its terms, reflects the fact that a particular 
transaction may be “‘sale” for one purpose under the statute but 
not for others.** A specific illustration is found on the face of the 
statute. An agreement of sale between an issuer and an under- 
writer is excluded from the term “‘sale” in Section 2(3), but it 
nevertheless must be a sale for purposes of Section 2(11) which 
defines who is an underwriter. Would the issuer urge, and the 
underwriter accept, the view that Sections 12(2) and 17 should 
not apply? The exclusion of this transaction from the provisions 
of Section 5, whether by express statutory provision or by inter- 
pretation of the phrase “unless the context otherwise requires,” 
is necessary because neither the first nor second clauses of Section 
4(1) provide an exemption for this first step in what is normally 
a two-step procedure leading to a public offering of securities. 

The staff recommendation should not be understood to reflect 
the view that there would be insurmountable difficulties in de- 
vising rules which would require the filing of a registration 
Statement in respect of a Rule 133 transaction and prescribe 
appropriate standards of disclosure consistent with the provisions 


28 In Schillner v. H. Vaughan Clarke Co., 134 F. 2d 875, 878 (C.A. 2, 1943), the 
Court relied on the phrase “. . . unless the context otherwise requires . . .” in the 
opening clauses of Section 2 to justify the conclusion that the word “sale” in 
Section 2(3) has a broader meaning for Section 12(2) than for Section 5. 














176 THE RECORD 


of the statute. It is based upon an analysis of the manner in which 
other provisions and requirements would operate which per- 
suaded the staff to the view that the prohibitions of Section 5 
would not operate effectively and reasonably in Rule 139 trans- 
actions.*® As already noted, such a conclusion was given public 
expression by the Commission in 1941 in its Report to the Con- 
gress on proposed amendments of the Act.*° 

We may turn now to the question which some of you have 
raised. How can someone who acquires shares in a “no-sale” 
transaction be a purchaser of those shares? I have already noted 
that the legislative history of the statute supports the view that 
Congress intended that mergers and other similar transactions 
be subject to the Act. And I hope you will agree that, as a matter 
of legal analysis, the merger transaction is fairly within the very 
broad definition of the term “‘sale” as used in the Act. At least 
since 1951, the Commission has said that the “no-sale” doctrine, 
as reflected in the Commission’s Rule 133, is of limited applica- 
tion and that, as the Commission stated when it adopted Rule 133, 
“Whether or not a sale is involved for any other purpose will 
depend upon the statutory context, and the question should in 
no sense be influenced by the rule.’’* The situation is analagous 
in many respects to that which arises from the making by an issuer 
of a contract to sell or, indeed, an actual sale, to an investment 
banker. This is, as we have noted, defined in Section 2(3) as not 
being a sale when everyone will agree that it is, and no one would 
suggest that it does not result in the investment banker becom- 
ing a purchaser for purposes of Section 2(11) or otherwise. If he 
purchases with a view to distribution he becomes an underwriter 
within the meaning of Sections 2(11) and 4(1). It would surprise 
me a great deal if an underwriter who has been held liable in a 
suit under Section 12(2), based upon a misstatement in a pros- 


29 For excellent discussions of problems which would arise if the registration 
and prospectus provisions were applicable, see Throop, In Defense of Rule 133, 
A case for Administrative Self-Restraint, 13 The Business Lawyer 389 (1958) at 
PP- 395-399, 410-416; Purcell, A Consideration of the No-Sale Theory Under 
The Securities Act of 1933, 24 Brooklyn Law Review 254 (1958) at pp. 282-7. 

30 S.E.C. Report, op. cit. supra., note 8, at p. 25. 
31 Securities Act Release No. 3420 (1951). 
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pectus, would feel that he could not sue the issuer because the 
latter had not “sold” to him. 

This leads me to your next question: Why does the proposed 
amendment of Rule 133 define some of the purchasers as under- 
writers, if they take with a view to distribution, and not others? 
Before treating with this question I would like to restate it. Sec- 
tion 2(11) provides that any person who takes with a view to dis- 
tribution is an underwriter. Leaving aside for the moment the 
problem of defining what is a distribution, the question should 
therefore be why are not all persons who take shares in the merger 
with a view to distribution underwriters? In other words, why 
does the proposed rule identify only some of these persons as 
underwriters and in effect except all the others from language 
that seems to fit all? To refine the question further, I think all 
of you will agree that, if a person acquiring shares in a Rule 133 
transaction is in a control relationship with the issuer, any inter- 
mediary distributing such securities for him is clearly an under- 
writer in view of the last sentence of Section 2(11). It can not 
seriously be urged that Rule 133 affects this statutory scheme. 
I hope you will also agree that there is no basis for suggesting 
that Rule 133 justifies the view that merely because a security is 
issued in a transaction within the rule it is thereafter to be treated 
as an exempt security. 

While all of us would agree that a deliberate intention to evade 
registration will vitiate reliance on the rule, this is not a criterion 
which is satisfactory for determining whether Section 5 shall 
apply to subsequent transactions. In many cases a transaction is 
put into a Rule 133 mold as an alternative to a sale for cash by 
the issuer to provide the funds which the stockholders of the 
disappearing company really want and have bargained for. Our 
experience indicates that in many cases it is understood, if it is 
not a sine qua non, that the stockholders of the selling or disap- 
pearing corporation are to be in a position to dispose promptly 
of all or a part of the shares received. In other cases tax or other 
business reasons determine the form of the transaction. 

It does not necessarily follow, however, that every stockholder, 
who acquires shares in a Rule 133 transaction and intends to 
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resell them, is a statutory underwriter, even if the number of 
shares involved and the manner of sale would in fact amount to 
a “distribution.” Such a literal construction of Section 2(11) 
would in many cases be inconsistent with the purposes and poli- 
cies of the Act. The Commission has not construed Section 2(11) 
to identify as underwriters public stockholders who intend to 
distribute shares acquired in a registered rights or other public 
offering, or in a transaction exempt under Sections 3 (a) (9), 
3 (a) (10), or 3(b). In some of these situations, substantial blocks 
of securities, amounting to a “distribution” by any test, are in 
fact redistributed. It would be an inversion of the purposes and 
provisions of the Act, however, to subject members of the public, 
for whose protection the Act is designed, to the duties, responsi- 
bilities and liabilities of an underwriter. An important justifica- 
tion for the imposition of such duties and liabilities is that the 
persons who may be identified as underwriters are in a position 
to protect themselves in the negotiations and contracts with the 
issuer which are effected on their behalf.)While the Commission 
has not publicly drawn the line which separates the underwriter- 
distributor from the non-underwriter-distributor in all of the 
situations mentioned, it is considered appropriate to recommend 
that the Commission do so in the circumstances of Rule 133 
transactions.** The amendment suggested by the staff proposes 
to identify essentially two categories of persons who may be con- 
sidered as underwriters. The first includes the person who, pur- 
suant to some arrangement with the issuer related to the Rule 133 
transaction, or with a person in a control relationship with the 
issuer, proposes to effect a public distribution on behalf of all or 
some of the persons to whom the shares are issued. In such a 
situation the issuer apparently has such an interest or obligation 
to provide for conversion of the shares into cash as to arrange 
for the distribution—a situation which has the flavor and the 
substance if not the precise words of “selling for” an issuer, as 
spelled out in Section 2(11). In any event it is difficult to support 


82 For similar actions by the Commission see Rules 140-143 and the proposed 
new Rule 144 under the Securities Act. 
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the view that the issuer’s relationship to the public offering is so 
remote as to suggest the availability of an exemption under 
Section 4. 

The second category includes the persons who are in a control 
relationship with a constituent corporation. These persons by 
virtue of their positions and relationships, are in a position to 
negotiate for and to insist upon registration.** Of course, these 
“purchasers” in the Rule 133 transactions are underwriters only 
if they take with a view to distribution. It is necessary, therefore, 
to consider this term. While distribution has frequently been 
considered as synonymous with the term public offering, it is not 
necessarily always the same thing. An offer to sell 10 shares 
of a heavily traded stock of a large corporation through a 
broker using the facilities of a national securities exchange is 
undoubtedly a public offer. It does not necessarily lead to the 
conclusion that the broker is effecting a distribution within the 
meaning of Section 2(11) of the Act. In an attempt to give effect 
to the distinction between trading and distribution which is 
fundamental under the statute,** the staff has relied on the pattern 
established in Rule 154 which was designed as a reasonable com- 
promise to solve a similar problem.*® While this formula does 
not resolve all the questions and, indeed, raises a number of 
problems, it does provide a reasonable guide which has proved 
to be useful and workable. 

It was recognized that, as many of you have suggested, the rule 
as proposed to be amended may permit substantial distributions 
free of registration by persons not within these categories, that 
is, by persons who are not underwriters. This is, however, a 
situation which you and we meet every day in other contexts. 
The statute is not designed to reach every distribution of a secur- 


33 For a legislative proposal (and a criticism of it) that persons in a control 
relationship with a constituent corporation be defined as “issuers” of the securities 
issued to them in the merger by the surviving company, see Purcell, op. cit. supra, 
note 29, at pp. 287—2g0. 

34“... the Act is, in the main, concerned with the problem of distribution 
as distinguished from trading.” H.Rept. No. 85, 73d Cong., 1st Sess., (1933) at 
Pp. 15. 

35 Securities Act Release No. 3525 (1954). 
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ity. It is believed probable that under the rule, if amended as 
proposed, major redistributions will be subject to the registra- 
tion provisions of the Act. 

I must now remind you that I did not promise to answer all 
your questions. I hope that I have provided you with acceptable 
answers to some of them; that more of you are persuaded that the 
proposed amendment of Rule 133 is, in the words of Chester T. 
Lane, your former chairman, “. . . analytically justifiable, and 
a proper exercise of the Commission’s rule making power’;** 
and that all of you will agree the staff proposal is no more legis- 
lative in nature than was the adoption of the Note to Form E-1 or 
Rule 139 itself.37 


36 Letter dated November 25, 1958 and addressed to the Commission. 
87 For an excellent discussion of this matter see Sargent, A Review of the “No- 
Sale” Theory of Rule 133, 13 The Business Lawyer 78 (1957). 











“The Trial of Dr. Adams’’—A Review* 


By A. EDwARD GOTTESMAN 


I was sitting in my rooms scratching up notes for this review 
when a friend dropped by, and we sat down for a drink. He 
noticed the open volume on my table. 

“That whole case smacks of Agatha Christie, doesn’t it?” he 
asked. “Seaside resort, fat old doctor, rich patients, Rolls-Royces, 
wills and codicils, tough cops. The perfect drama.” 

I thought about it for a moment, but his comparison, logical 
on its face, didn’t strike a responsive note. I shrugged off the 
question, and asked in return if he had read the book, or only 
followed the case when it was current. 

“Just followed it in the papers,” he allowed. 

“Closely?” I asked. 

“Not very. I read most of the facts and some of the medical 
stuff.” 

It wasn’t until after careful thought that I recognized the dif- 
ference between my interlocutor’s vantage and my own. He was 
thinking about ““The Case of Dr. Adams.” I had just finished the 
story of ‘““The Trial of Dr. Adams.” 

This is not an Agatha Christie tale, because it is not the story 
of events that happened in the small seaside village of Eastbourne 
in southeast England in the year 1950. It is the story of a criminal 
prosecution, presented in London in the year 1957. A trial has 
one character of a promissory note; just as the debt merges into 
the note, so the facts and occurrences, the things done and the 
motives felt, merge into the trial. This is nowhere so clear as in 
Miss Bedford’s book, and many a reader who has taken it with 
the prospect of reading about the Adams case will be surprised 
at what he finds. 

For one thing, he’il likely find it slow getting in to. Although 


Editor’s Note: Mr. Gottesman (A.B., Chicago 1954; LL.B., Yale 1957) is the Fellow 
of the Association. 

* Sybille Bedford, “The Trial of Dr. Adams” (New York: Simon & Schuster; 
1959) 245PP- 
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the most startling evidence of the case, the nurses’ notebooks, 
were produced by Geoffrey Lawrence, Q.C., for the defense, on 
the second day of trial, and came as a complete surprise to the 
Crown and to the public, the testimony brought out from the 
notebooks of the daily condition of the patient and of the 
administration of drugs in increasing quantities and at more fre- 
quent intervals makes only moderately interesting reading. As 
Miss Bedford rightly argues, a trial is not the stage for drama. 
The evidence from the notebooks is not presented in strict chron- 
ological order, so the reader does not see the straight line of 
increasing dosage leading to death, as he might in an artfully 
written account by Miss Christie. 

Ata trial, evidence is presented by temporal witnesses, and the 
notebooks, used in cross-examination of the witnesses, reveal a 
series of eight hour glimpses of the fatal days leading to Mrs. 
Morell’s death, under Dr. Adams’ care. First we have the morn- 
ings of the last five days, then other questioning of the morning 
nurse; then the afternoons of those days, and more collateral ques- 
tioning; finally, the fatal night, and the tersely worded notations 
of the night nurse, used more effectively to impeach the oral testi- 
mony of the nurse in the box, than to illustrate the defense’s 
argument of a course of ordinary treatment of a patient dying of 
thrombosis. 

It is not surprising, then, that the book becomes compelling 
only when we reach the expert medical testimony. Now Miss 
Bedford is not carrying the double burden of describing a case 
and a trial at once. Here the focus turns to the strategy and tactics 
of trial, as taught by example of two great advocates: Sir Reginald 
Manningham-Buller, the Attorney-General, for the prosecution 
and Geoffrey Lawrence for the defense. Here, too, the role of the 
Judge becomes more vivid. Sir Patrick Devlin, a careful, search- 
ing jurist, seems somehow superfluous when we are looking over 
the shoulder of a talkative, hurried, perhaps careless doctor mak- 
ing his rounds of rich incurables; but in the Central Criminal 
Court, squeezing possibility, logic and reason from the lips of a 
carefree, confident “Harley Street” doctor, Devlin makes the 
institution of justice a live issue. He comes fully alive as an 
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important figure in the book only when, after he has closely ques- 
tioned the Crown’s chief medical witness on the effects of the 
drugs administered and the witness’ novel theory of the motive 
behind Adams’ pattern of dosage, he turns to Lawrence and says: 


“You have heard me this afternoon ask a number of ques- 
tions and get certain answers . . . I do not regard it as part 
of my duty to cross-examine any witness . . . I was struck 
by certain divergences between some of the answers given 
to me and answers given previously to you. If in these 
circumstances you were to make an application to cross- 
examine further, I would be inclined to grant it.” 


And there is real dramatic tension when Lawrence asks to con- 
sider his decision on this offer over the weekend, just as the tenth 
day of the longest murder trial in English history comes to an end. 

There are other elements in Miss Bedford’s book that empha- 
size the narrow scope of her reporting. Her account is systemati- 
cally, and literately, shot through with comments of the gallery, 
real or imaginary, at the points made and the problems raised by 
the conduct of the trial. This includes far more than the ordinary 
descriptions of the demeanor of witnesses, parties and counsel 
which must accompany any faithful and interesting account of 
a court transcript. Miss Bedford, with sometimes brilliant and 
sometimes more clumsy technique, inserts before and after many 
of the questions and answers, stage directions. (“Casually”; 
“Dryly”; “Legato”; “Cheerful ferocity.”) These are skilfully 
woven in, without slavish adherence to describing the mood of 
every question and answer, and they allow, far more effectively 
than narrative ever could, for a complete but relatively unob- 
trusive portrait of the Judge, the counsel and the witnesses. How 
much more interesting, and indeed useful, would be the record 
of every trial if the transcript were annotated by Miss Bedford's 
hand. But this sort of description illuminates only the trial, and 
not the [alleged] murder. It is only piecemeal that we get a pic- 
ture of Eastbourne, of Adams in his practice, of the nurses and 
their troublesome patient, of the calls to Mrs. Morell’s solicitor 
and the changes in the will, of death, of investigation, of arrest, 
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and of the dozen other incidents and stage-sets which make up 
the drama of the Adams case. For all these are now only the pale 
underpainting of the picture painted in the black of robes, the 
deep brown of ancient oak, and the white wigs and papers. Miss 
Bedford’s reporting of the comments in the gallery are part 
of this painting, but they are not a part of, and only distractions 
from, the treatment, the death, and the accusation. 

The question that this book presents is whether the story of 
a trial is a vital story, and if it is, how you separate the story of 
the trial from the ever-distracting facts of the case being tried. 
Perhaps there are rare cases where, by coincidence, the story of 
the trial and of the case can both be presented in an interesting 
and valid way judged by a literary standard. But “The Trial of 
Dr. Adams” doesn’t achieve that goal. In the end, it is somewhat 
more of what it tries to be: the story of the trial. But either be- 
cause such stories and such subjects are an unusual literary genre, 
or because the case itself is too demanding of attention, the book 
does not hold up well solely as the story of a trial. On the other 
hand, it is not a good story of l’affaire Adams at all, and that 
book still remains to be written, with luck, by Miss A. Christie. 

Am I suggesting that the only good account of a trial as a 
courtroom battle must be in a case where the underlying facts 
do not themselves contain the germ of dramatic or literary inter- 
est? Or, perhaps, I am suggesting that where the facts do have 
value as a drama or mystery story, the order and style in which 
they are unfolded in a court in England or America is not an 
effective way of writing a book. 

This necessary division between the facts and the trial of them 
raises important questions about the process of justice. Are the 
strategy and tactics of the advocate and the courtroom, attempted 
to be dramatized here, a sound way of searching out the truth? 
In the ambivalence between the story of the case and the account 
of the trial which confronts the reader at the beginning of this 
book, he is recurrently tempted to ask, “What are the real facts 
here? Did the doctor murder the old lady?” But as he goes on, 
those questions turn into slightly different ones: “Is the Crown 
proving its case? Are the holes the defense pokes in the pattern 
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of the prosecution big enough to let through a reasonable doubt?” 
In an ideal system of justice, those two sets of questions should 
be so clearly identical that the verdict defends itself. In the trial 
of Dr. Adams, as Miss Bedford details it, for some reason they 
are not. 
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CONGRATULATIONS! 


and a word 
of caution 














It is a ttemendous moment 
when a man climaxes years of 
successful effort by stepping into 
a major position in his company. 


Even before the congratulations 
end, he is likely to realize 

that he has a whole new set 

of duties and obligations. 


To give them his best, he must 
first divest himself of some of 

his old responsibilities. His initial 
step may well be to place his 
securities in an Investment 
Management Account with the 
United States Trust Company. 


Unrtep States Trust Company 


or New York 
87 Broad Street, New York 4, New York 
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